IN THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF DELAWARE

ANN W LLI AMVS,
Pl aintiff,
V. Civil Action No. 99-039-SLR
KENNETH S. APFEL,
Commi ssi oner of
Soci al Security,

Def endant .

N N N N N N N N N N N

ORDER

At WIimngton this 30th day of March, 2001, having
revi ewed defendant's notion to alter or anmend judgnent pursuant
to Fed. R Cv. P. 52(b) and 59(e);

I T IS ORDERED that said notion (D.1. 25) is granted
for the reasons that follow

1. Mdtions submtted pursuant to Fed. R Cv. P. 52(b)
and 59 are matters for the district court's discretion.
Ceneral ly, the purpose of such notions "is to correct manifest
errors of law or fact or, in some limted situations, to present

new y di scovered evidence." Haberern v. Kaupp Vascul ar Surgeons

Ltd. Defined Benefit Plan and Trust Agreenent, 151 F.R D. 49, 51

(E.D. Pa. 1993); 11 Charles Alan Wight & Arthur R Ml ler,
Federal Practice and Procedure, 8§ 2804 (2d ed. 1995). It is not

an appropriate use of judicial resources for a party essentially



to request the court "to conpletely rewite its findings and
reverse its judgnent." 1d.

2. The ALJ, in his findings at bar, concluded that
plaintiff "has severe subaverage intellectual functioning and
al cohol abuse, but that she does not have an inpairnment or
conbi nation of inpairnments listed in, or nedically equal to one
listed in Appendix 1, Subpart P, Regulations No. 4." (D. 1. 11 at
21)

3. The term"nental retardation"” is defined in 20
C.F.R pt 404, Subpt. P, App. 1, 8 12.05 as "significantly
subaverage general intellectual functioning with deficits in
adaptive behavior initially manifested during the devel opnent al
period (before age 22)." (Enphasis added) The ALJ concl uded
that plaintiff failed to adduce evidence sufficient to
denonstrate deficits in adaptive behavior, either before or after
age 22. More specifically, the ALJ found no evidence at al
concerning plaintiff's behavior prior to age 22. Wth respect to
plaintiff's behavior after age 22, the ALJ found that, when
plaintiff took the WAIS 1 Q test, the adm nistering physician

noted that her dress was appropriate, she

appeared to be well cared for, her receptive

and expressive |l anguage skills were adequate

and she was able to follow directions and

answer questions. Dr. Kurz found her

cooperative. There were no signs of any

gross or fine notor deficits. She was

oriented tines three and there were no signs
in claimnt of any thought disorders.



(D.I. 11 at 18) The ALJ also noted plaintiff's school and
enpl oynment records. (D.1. 11 at 15, 19)

4. In connection with these findings, this court
framed the relevant inquiry as follows: "The conditions inposed
by 20 C.F. R pt 404, Subpt. P, app. 1, 8 12.05 require that (1)
[plaintiff's] nmental deficit exhibit itself prior to [her] 22nd
bi rt hday, and (2) the nental deficit nust be acconpani ed by
additional work-related limtations of function." (D.I. 21 at
25)

5. Wth respect to the first prong of the inquiry so
framed, the court focused on the onset age and noted that sone
courts other than the Third Crcuit have inposed on defendant a
presunption that nmental deficits such as those exhibited by
plaintiff manifested thenselves in the devel opnental period.

See, e.q., Luckey v. Departnent of Health & Hunan Servi ces, 890

F.2d 666, 668-69 (4th Gr. 1989); Sird v. Chater, 105 F.3d 401,

402 & n.4 (8th Gr. 1997); Guzman v. Bowen, 801 F.2d 273, 275

(7th Cr. 1986).
6. The court, however, did not specifically address

the Third Crcuit's opinion in Wllianms v. Sullivan, 970 F.2d

1178 (3d Cir. 1992), where the Third Crcuit required a cl ai mant
to produce evidence sufficient "to substantiate a nental

i npai rment existing prior to age 22." 1d. at 1184. MNoreover,
the Court in Wllianms noted that claimant's "nental retardation
is further put into doubt by the fact that [claimant] did, in
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fact, maintain a job for nost of his adult life." [d. at 1185.
The Court concl uded:

Wllians failed to neet his burden of
proving that he was nentally retarded before
age 22. He produced evidence of a
significant nental inpairnment, but he did not
denonstrate that its onset occurred during
t he devel opnental period identified in the
listings. Had Dr. Dyer's evidence with
respect to Wllianms' 1Q been sufficient to
show WIllianms was nentally retarded prior to
age 22, the Secretary would have had to
proffer evidence to counteract his claimof
di sability under the regulations. Dr. Dyer's
eval uation was not sufficient to support
WIllianms' claimof retardation prior to age
22, however, so WIlianms cannot be found
di sabl ed under step three of the sequenti al
eval uati on process.

Id. at 1186.

7. Based on this precedent, the court reverses its
earlier decision and concludes that the ALJ's determ nation that
plaintiff failed to adduce evidence sufficient to satisfy the

first prong of 8§ 12.05C is supported by substantial evidence.!?

The court, however, continues to believe that plaintiff has
adduced sufficient evidence to satisfy the second prong of 8§
12.05C. As noted in its nmenorandum opinion, the Third Crcuit
has not yet interpreted the second prong of § 12.05C. O the
courts that have, the Ninth GCrcuit in Fanning v. Bowen, 827 F.2d
631 (9th Cr. 1987), has done so under facts simlar to those at
i ssue. In Fanning, the clainmant was deened to have | Q scores
that satisfied the first prong of § 12.05C. The determ native
i ssue then, was whether Fanning suffered "froma physical or
ot her nmental inpairnment which i nposes an additional and
significant work-related limtation of function, in satisfaction
of the second prong of section 12.05C." 1d. at 633. The court
stated that "[o]ther circuits have concluded that an inpairnment
i nposes a significant work-related limtation of function when
its effect on a claimant's ability to perform basic work
activities is nore than slight or mnimal." [d. |In adopting
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8. The question remains whether the ALJ's finding of
nondi sability is supported by substantial evidence; that is,
whet her the record denonstrates that plaintiff has the residual
functional capacity to perform her past relevant work cl eaning
offices, as a restaurant cook, and as a hand presser.

9. In his findings, the ALJ concl uded that,

despite the claimant's inpairnment(s) which

i ncl ude subaverage general intellectual
functioning and al cohol abuse, she remains
able to lift 25 pounds routinely and 50
pounds maxi num  Furthernore, she could stand
or walk 6 hours at a tine and sit 3 hours in
an 8 hour workday tine. She could do
repetitive reaching, bending, stooping,
crouching, or clinbing. She could not work
at unprotected heights or be exposed to
hazar dous machi nery. She could not do very

this standard, the Ninth Crcuit concluded that the ALJ had erred
in not considering whether Fanning's personality disorder, knee
injury and occasi onal bl ackouts, singly or in conbination, had
nmore than a slight or mninmal effect upon Fanning's ability to
perform basic work activities.

Def endant is correct in noting that the court in N eves v.
Secretary of Health and Human Services, 775 F.2d 12, 14 (1st G
1985), held that where a claimant's inpairnent is found to be
severe under the second of the five-step analysis, it
automatically satisfies the significant limtations standard of §
12. 05C s second prong. See also Cook v. Bowen, 797 F.2d 687,
690-91 (8th Cir. 1986); Edwards v. Heckler, 736 F.2d 625, 630-31
(11th Gr. 1984). The court does not believe this commopn sense
holding inplies that the reverse is |likew se a correct
proposition, that is, that a condition that is not deened severe
enough to satisfy the second step automatically fails to qualify
as a secondary inpairnment under the second prong of 8§ 12.05C.
The ALJ applied the wong | egal standard to this question.
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conpl ex technical work, but is able to do

sinple, routine, and repetitive work not

requiring constant close attention to detai

or use of independent judgnent. She does

need occasi onal supervision. This residual

functional capacity is consistent with her

past rel evant work as a cook, presser or

office cleaner. Caimant stated that as a

cook she had to lift up to 25 pounds and had

to wal k and stand nost of an 8 hour workday.

Her past relevant work as descri bed by

cl ai mant was sinple and repetitive, a type of

activity which I find claimnt can sustain

(Exhibit 9, 10 and/or testinony).
(D.I. 11 at 20) This conclusion is based on two RFC assessnents
conducted in 1994 (D.I. 11, ex. 13), Dr. Labowitz’'s physica
findings (D.1. 11, Ex. 25 at 237-240), and the ALJ s assessnent
of plaintiff’s credibility.

10. The lack of nedical evidence in this case is
| amentable. Plaintiff apparently has no treating physician;
therefore, the ALJ was |left to review the findings of physicians
who saw plaintiff on isolated occasions.? Dr. Labowitz, who at
| east conducted an exam nation of plaintiff before assessing her
residual functional capacity, found no objective evidence of a
di sabl i ng physical inpairnent, yet choose to credit plaintiff’s
history in limting her ability to do work-rel ated activities of
a physical character.

11. Under the relevant standard of review (see D.1. 21

at 14-15), this court may not set aside the denial of a

2At least, these were the only nedical records the court
coul d deci pher.



plaintiff’s claimfor benefits unless it is “unsupported by
substantial evidence.” 42 U S.C. 8§ 405(g); 5 U S.C. §8 706(2)(E)
(1999). “[S]ubstantial evidence is nore than a nere scintilla.
It means such rel evant evidence as a reasonable m nd m ght accept

as adequate to support a conclusion.” Universal Canera Corp. V.

NLRB, 340 U.S. 474, 477 (1951).

12. In this case, the court cannot say that the ALJ s
denial of plaintiff’'s disability claimis supported by
substantial evidence. The court finds the nedical evidence
relied on by the ALJ to be of questionable value. The court is
al so unconfortable with the fact that plaintiff’s inpairnents, in
conbi nation, apparently have not been considered by any nedical
or vocational professional, just the ALJ.

13. Therefore, the decision of this court entering
judgnent in favor of plaintiff is vacated and the case renmanded

for further proceedi ngs consistent with this decision.

United States District Judge



